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paragraph (a) of this section. It shall
do so by submitting an amended appli-
cation. The agency’s amended applica-
tion shall be accompanied by a contem-
poraneously executed writing, signed
by the signatory of the application,
that makes the certifications specified
in §58.13(e).

(c) An approved agency shall not
transfer or assign its United States
Trustee approval to act as an approved
agency.

[78 FR 16153, Mar. 14, 2013]

§58.19 Continuing requirements for
becoming and remaining approved
agencies.

(a) To become an approved agency,
an agency must affirmatively estab-
lish, to the satisfaction of the United
States Trustee, that the agency at the
time of approval:

(1) Satisfies every requirement of
this part; and

(2) Provides adequate counseling to
its clients.

(b) To remain an approved agency, an
approved agency shall affirmatively es-
tablish, to the satisfaction of the
United States Trustee, that the ap-
proved agency:

(1) Has satisfied every requirement of
this part;

(2) Has provided adequate counseling
to its clients; and

(3) Would continue to satisfy both
paragraphs (b)(1) and (2) of this section
in the future.

[78 FR 16153, Mar. 14, 2013]

§58.20 Minimum qualifications agen-
cies shall meet to become and re-
main approved agencies.

To meet the minimum qualifications
set forth in §58.19, and in addition to
the other requirements set forth in this
part, agencies and approved agencies
shall comply with paragraphs (a)
through (p) of this section on a con-
tinuing basis:

(a) Compliance with all laws. An agen-
cy shall comply with all applicable
laws and regulations of the United
States and each state in which the
agency provides counseling services in-
cluding, without limitation, all laws
governing licensing and registration.

(b) Prohibition on legal advice. An
agency shall not provide legal advice.
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(c) Structure and organization. An
agency shall:

(1) Be lawfully organized and oper-
ated as a nonprofit entity; and

(2) Have a board of directors, the ma-
jority of which:

(i) Are not relatives;

(ii) Are not employed by such agency;
and

(iii) Will not directly or indirectly
benefit financially from the outcome of
the counseling services provided by
such agency.

(d) Ethical standards. An agency shall:

(1) Not engage in any conduct or
transaction, other than counseling
services, that generates a direct or in-
direct financial benefit for any member
of the board of directors or trustees, of-
ficer, supervisor, or any relative there-
of;

(2) Ensure no member of the board of
directors or trustees, officer, or super-
visor receives any commissions, incen-
tives, bonuses, or benefits (monetary or
non-monetary) of any kind that are di-
rectly or indirectly based on the finan-
cial or legal decisions any client makes
after requesting counseling services;

(3) Ensure no member of the board of
directors or trustees, officer or super-
visor is a relative of an employee of the
United States Trustee, a trustee ap-
pointed under 28 U.S.C. 586(a)(1) or (b)
for any federal judicial district where
the agency is providing or is applying
to provide counseling services, a fed-
eral judge in any federal judicial dis-
trict where the agency is providing or
is applying to provide counseling serv-
ices, a federal court employee in any
federal judicial district where the
agency is providing or is applying to
provide counseling services, or a cer-
tified public accountant that audits
the agency’s trust account;

(4) Not enter into any referral agree-
ment or receive any financial benefit
that involves the agency paying to or
receiving from any entity or person re-
ferral fees for the referral of clients to
or by the agency, except payments
under a fair share agreement;

(5) Not enter into agreements involv-
ing counseling services that create a
conflict of interest; and

(6) Not provide counseling services to
a client with whom the agency has a
lender-borrower relationship.
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(e) Use of credit counselors. An agency
shall have a credit counselor provide
the counseling services to each of the
agency’s clients. The credit counselor
shall interact with the client regarding
the accuracy of the information ob-
tained from the client and the alter-
natives available to the client for deal-
ing with his or her current financial
situation, including the plan developed
to address such financial situation.

(f) Credit counselor training, certifi-
cation and experience. An agency shall:

(1) Use only counselors who possess
adequate experience providing credit
counseling, which shall mean that each
counselor either:

(i) Holds a counselor certification
and who has complied with all con-
tinuing education requirements nec-
essary to maintain his or her counselor
certification; or

(ii) Has successfully completed a
course of study and worked a minimum
of six months in a related area such as
personal finance, budgeting, or credit
or debt management. A course of study
shall include training in counseling
skills, personal finance, budgeting, or
credit or debt management. A coun-
selor shall also receive annual con-
tinuing education in the areas of coun-
seling skills, personal finance, budg-
eting, or credit or debt management;

(2) Demonstrate adequate experience,
background, and quality in providing
credit counseling, which shall mean
that, at a minimum, the agency shall
either:

(i) Have experience in providing cred-
it counseling for the two years imme-
diately preceding the relevant applica-
tion date; or

(ii) For each office providing coun-
seling services, employ at least one su-
pervisor who has met the qualifications
in paragraph (f)(2)(i) of this section for
no fewer than two of the five years pre-
ceding the relevant application date;

(3) If offering any component of coun-
seling services by a telephone or Inter-
net method of delivery, use only coun-
selors who, in addition to all other re-
quirements, demonstrate sufficient ex-
perience and proficiency in providing
such counseling services by those
methods of delivery, including pro-
ficiency in employing verification pro-
cedures to ensure the person receiving
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the counseling services is the client,
and to determine whether the client
has completely received counseling
services.

(g) No variation in services. An agency
shall ensure that the type and quality
of services do not vary based on a cli-
ent’s decision whether to obtain a cer-
tificate in lieu of other options that
may or may not be suggested by the
agency.

(h) Use of the telephone and the Inter-
net to deliver a component of client serv-
ices. An agency shall:

(1) Not provide any client diminished
counseling services because the client
receives any portion of those coun-
seling services by telephone or Inter-
net;

(2) Confirm the identity of the client
before receiving counseling services by
telephone or Internet by:

(i) Obtaining one or more unique per-
sonal identifiers from the client and
assigning an individual access code,
user ID, or password at the time of en-
rollment; and

(ii) Requiring the client to provide
the appropriate access code, user ID, or
password, and also one or more of the
unique personal identifiers during the
course of delivery of the counseling
services.

(i) Services to hearing and hearing-im-
paired clients and potential clients. An
agency shall furnish toll-free telephone
numbers for both hearing and hearing-
impaired clients and potential clients
whenever telephone communication is
required. The agency shall provide
telephone amplification, sign language
services, or other communication
methods for hearing-impaired clients
or potential clients.

(j) [Reserved]

(k) Services to clients and potential cli-
ents with special needs. An agency that
provides any portion of its counseling
in person shall comply with all federal,
state and local laws governing facility
accessibility. An agency shall also pro-
vide or arrange for communication as-
sistance for clients or potential clients
with special needs who have difficulty
making their service needs known.

(1) Mandatory disclosures to clients and
potential clients. Prior to providing any
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information to or obtaining any infor-
mation from a client or potential cli-
ent, and prior to rendering any coun-
seling service, an agency shall disclose:

(1) The agency’s fee policy, including
any fees associated with generation of
the certificate;

(2) The agency’s policies enabling cli-
ents to obtain counseling services for
free or at reduced rates based upon the
client’s lack of ability to pay. To the
extent an agency publishes information
concerning its fees on the Internet,
such fee information must include the
agency’s policies enabling clients to
obtain counseling for free or at reduced
rates based upon the client’s lack of
ability to pay;

(3) The agency’s policy to provide
free bilingual counseling services or
professional interpreter assistance to
any limited English proficient client;

(4) The agency’s funding sources;

(5) The counselors’ qualifications;

(6) The potential impacts on credit
reports of all alternatives the agency
may discuss with the client;

(7) The agency’s policy prohibiting it
from paying or receiving referral fees
for the referral of clients, except under
a fair share agreement;

(8) The agency’s obligation to provide
a certificate to the client promptly
upon the completion of counseling
services;

(9) A statement that the client has
the opportunity to negotiate an alter-
native payment schedule with regard
to each unsecured consumer debt under
terms as set forth in 11 U.S.C. 502(k),
and a statement whether or not the
agency will provide this service. If the
agency does not provide this service, it
shall disclose that it may refer the cli-
ent to another approved agency, and
shall disclose that clients may incur
additional fees in connection with such
a referral;

(10) The fact that the agency might
disclose client information to the
United States Trustee in connection
with the United States Trustee’s over-
sight of the agency, or during the in-
vestigation of complaints, during on-
site visits, or during quality of service
reviews;

(11) The fact that the United States
Trustee has reviewed only the agency’s
credit counseling services (and, if ap-
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plicable, its services as a provider of a
personal financial management in-
structional course pursuant to 11
U.S.C. 111(d)), and the fact that the
United States Trustee has neither re-
viewed nor approved any other services
the agency provides to clients; and

(12) The fact that a client will receive
a certificate only if the client com-
pletes counseling services.

(m) Complaint Procedures. An agency
shall employ complaint procedures
that adequately respond to clients’
concerns.

(n) Background checks.
shall:

(1) Conduct a criminal background
check at least every five years for each
person providing credit counseling, and

(2) Not employ anyone as a counselor
who has been convicted of any felony,
or any crime involving fraud, dishon-
esty, or false statements, unless the
United States Trustee determines cir-
cumstances warrant a waiver of this
prohibition against employment.

(0) Agency records. An agency shall
prepare and retain records that enable
the United States Trustee to evaluate
whether the agency is providing ade-
quate counseling and acting in compli-
ance with all applicable laws and this
part. All records, including documents
bearing original signatures, shall be
maintained in either hard copy form or
electronically in a format widely avail-
able commercially. Records that the
agency shall prepare and retain for a
minimum of two years, and permit re-
view by the United States Trustee
upon request, shall include:

(1) Upon the filing of an application
for probationary approval, all informa-
tion requested by the United States
Trustee as an estimate, projected to
the end of the probationary period, in
the form requested by the United
States Trustee;

(2) After probationary or annual ap-
proval, and for so long as the agency
remains on the approved list, semi-an-
nual reports of historical data (for the
periods ending June 30 and December 31
of each year), of the type and in the
form requested by the United States
Trustee; these reports shall be sub-
mitted within 30 days of the end of the
applicable periods specified in this
paragraph;

An agency
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(3) Annual audited financial state-
ments, including the audited balance
sheet, statement of income and re-
tained earnings, and statement of
changes in financial condition;

(4) Books, accounts, and records to
provide a clear and readily understand-
able record of all business conducted by
the agency, including, without limita-
tion, copies of all correspondence with
or on behalf of the client, including the
contract between the agency and the
client and any amendments thereto;

(5) Records concerning the delivery of
services to clients and potential clients
with limited English proficiency and
special needs, and to hearing-impaired
clients and potential clients, including
records:

(i) Of the number of such clients and
potential clients, and the methods of
delivery used with respect to such cli-
ents and potential clients;

(ii) Of which languages are offered or
requested and the type of language sup-
port used or requested by such clients
or potential clients (e.g., bilingual in-
structor, in-person or telephone inter-
preter, translated web instruction);

(iii) Detailing the agency’s provision
of services to such clients and poten-
tial clients; and

(iv) Supporting any justification if
the agency did not provide services to
such potential clients, including the
number of potential clients not served,
the languages involved, and the num-
ber of referrals provided;

(6) Records concerning the delivery of
counseling services to clients for free
or at reduced rates based upon the cli-
ent’s lack of ability to pay, including
records of the number of clients for
whom the agency waived all of its fees
under §58.21(b)(1)(i), the number of cli-
ents for whom the agency waived all or
part of its fees under §58.21(b)(1)(ii),
and the number of clients for whom the
agency voluntarily waived all or part
of its fees under §58.21(c);

(7) Records of complaints and the
agency’s responses thereto;

(8) Records that enable the agency to
verify the authenticity of certificates
their clients file in bankruptcy cases;
and

(9) Records that enable the agency to
issue replacement certificates.

§58.20

(p) Additional minimum requirements.
An agency shall:

(1) Provide records to the United
States Trustee upon request;

(2) Cooperate with the United States
Trustee by allowing scheduled and un-
scheduled on-site visits, complaint in-
vestigations, or other reviews of the
agency’s qualifications to be an ap-
proved agency;

(3) Cooperate with the United States
Trustee by promptly responding to
questions or inquiries from the United
States Trustee;

(4) Assist the United States Trustee
in identifying and investigating sus-
pected fraud and abuse by any party
participating in the credit counseling
or bankruptcy process;

(5) Not exclude any client or creditor
from a debt repayment plan because
the creditor declines to make a fair
share contribution to the agency;

(6) Take no action that would limit,
inhibit, or prevent a client from bring-
ing an action or claim for damages
against an agency, as provided in 11
U.S.C. 111(g)(2);

(7) Refer clients and prospective cli-
ents for counseling services only to
agencies that have been approved by a
United States Trustee to provide such
services;

(8) Comply with the United States
Trustee’s directions on approved adver-
tising, including without limitation
those set forth in Appendix A to the
application;

(9) Not disclose or provide to a credit
reporting agency any information con-
cerning whether a client has received
or sought instruction concerning credit
counseling or personal financial man-
agement from an agency;

(10) Not expose the client to commer-
cial advertising as part of or during the
client’s receipt of any counseling serv-
ices, and never market or sell financial
products or services during the coun-
seling session provided, however, this
provision does not prohibit an agency
from generally discussing all available
financial products and services;

(11) Not sell information about any
client or potential client to any third
party without the client or potential
client’s prior written permission;

(12) If the agency is tax-exempt, sub-
mit a completed and signed tax waiver
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permitting and directing the Internal
Revenue Service to provide the United
States Trustee with access to the In-
ternal Revenue Service’s files relating
to the agency;

(13) Comply with the requirements
elsewhere in this part concerning fees
for credit counseling services and fee
waiver policies; and

(14) Comply with the requirements
elsewhere in this part concerning cer-
tificates.

[78 FR 16153, Mar. 14, 2013]

§58.21 Minimum requirements to be-
come and remain approved agen-
cies relating to fees.

(a) If a fee for, or relating to, credit
counseling services is charged by an
agency, such fee shall be reasonable:

(1) A fee of $50 or less for credit coun-
seling services is presumed to be rea-
sonable and an agency need not obtain
prior approval of the United States
Trustee to charge such a fee;

(2) A fee exceeding $50 for credit
counseling services is not presumed to
be reasonable and an agency must ob-
tain prior approval from the United
States Trustee to charge such a fee.
The agency bears the burden of estab-
lishing that its proposed fee is reason-
able. At a minimum, the agency must
demonstrate that its cost for delivering
such services justify the fee. An agency
that previously received permission to
charge a higher fee need not reapply
for permission to charge that fee dur-
ing the agency’s annual review. Any
new requests for permission to charge
more than previously approved, how-
ever, must be submitted to EOUST for
approval; and

(3) The United States Trustee shall
review the amount of the fee set forth
in paragraphs (a)(1) and (2) of this sec-
tion one year after the effective date of
this part and then periodically, but not
less frequently than every four years,
to determine the reasonableness of the
fee. Fee amounts and any revisions
thereto shall be determined by current
costs, using a method of analysis con-
sistent with widely accepted account-
ing principles and practices, and cal-
culated in accordance with the provi-
sions of federal law as applicable. Fee
amounts and any revisions thereto
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shall be published in the FEDERAL REG-
ISTER.

(b)(1) An agency shall waive the fee
in whole or in part whenever a client
demonstrates a lack of ability to pay
the fee.

(i) A client presumptively lacks the
ability to pay the fee if the client’s
household current income is less than
150 percent of the poverty guidelines
updated periodically in the FEDERAL
REGISTER by the U.S. Department of
Health and Human Services under the
authority of 42 U.S.C. 9902(2), as ad-
justed from time to time, for a house-
hold or family of the size involved in
the fee determination.

(ii) The presumption shall be rebut-
ted, and the agency may charge the cli-
ent a reduced fee, if the agency deter-
mines, based on income information
the client submits in connection with
counseling services, that the client is
able to pay the fee in a reduced
amount. Nothing in this section re-
quires an agency to charge a fee to cli-
ents whose household income exceeds
the amount set forth in paragraph
(b)(1)(@) of this section, or who are able
to demonstrate ability to pay based on
income as described in this section.

(iii) An agency shall disclose its fee
policy, including the criteria on which
it relies in determining a client’s eligi-
bility for reduced fees, and the agen-
cy’s policy for collecting fees pursuant
to paragraph (b)(1)(ii) of this section,
in accordance with §58.20(1)(2).

(2) The United States Trustee shall
review the basis for the mandatory fee
waiver policy set forth in paragraph
(b)(1) of this section one year after the
effective date of this part and then pe-
riodically, but not less frequently than
every four years, to determine the im-
pact of that fee waiver policy on cli-
ents and agencies. Any revisions to the
mandatory fee waiver policy set forth
in paragraph (b)(1) of this section shall
be published in the FEDERAL REGISTER.

(c) Notwithstanding the require-
ments of paragraph (b) of this section,
an agency may also waive fees based
upon other considerations, including,
but not limited to:

(1) The client’s net worth;

(2) The percentage of the client’s in-
come from government assistance pro-
grams;
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